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Our loved ones are most important to us and while we are alive we do 
everything possible to provide for and protect them. Therefore, it comes 
as a surprise that 54 per cent of Australians do not take the same level of 

care for their family after they have died but rather leave it to the law as to whom 
gets how much and what from their estates. This is even more concerning in 
today’s world of multiple spouses and blended families. 

With estate planning, a common part of the financial planner’s client fact finder, it 
is no longer enough for the planner to tick the box yes or no as to whether the 
client has a current will. Learning that the answer is no means that the planner must 
do something about it. 

The main excuses I have heard for not making a will are; “I do not even like to 
think about those things”, “I am not that old, there is still plenty of time to make a 
will”, “It’s too expensive”, “Somehow things will fall into place” or “I do not care, 
I am no longer there”. You should advise your client that dying without leaving a 
valid will can and usually does cause a messy, lengthy and costly estate administration 
for those left behind. 

It should also be remembered that the law that applies when there is no will, known 
as intestacy law, does not only concern estates where a person dies without leaving 
a valid will but also where a person dies leaving a valid will which does not cover 
the whole of the person’s estate. This is why the financial planner whose client ticks 
the yes box – yes they have a will – also needs to express caution. The professional 
financial planner should encourage the client to ensure that the will is complete, 
reflects the client’s current wishes and deals with all of the assets. 

By looking at the changes to intestacy law in New South Wales, which will come 
into effect on 1 March 2010, it is even more pressing to advise your clients to put a 
proper will into place. And the proposed changes are not limited to New South 
Wales. Other states and territories of Australia are adopting similar arrangements, or 
at least revisiting and adjusting their own intestacy laws. 
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Some of the new ruleS

Spouse’s entitlement with only one spouse 

The new law comprises major changes as to the entitlement of 
spouses. 

A spouse is a person who was married to the deceased or was a 
party to a domestic relationship with the deceased immediately 
before the death. A domestic relationship is defined as a 
relationship (other than a marriage) between the deceased and 
another person that is a de facto relationship, which has been in 
existence for a continuous period of at least two years or has 
resulted in the birth of a child. 

Here are a few examples: 

John dies intestate (without a will) leaving his wife and children 
of their marriage. Under the new rules the spouse is entitled to 
the whole of the estate and the children are left empty handed. 
This might be what John wanted to happen but it might not be 
the best outcome for the spouse and children from a tax and 
asset protection point of view. 

If John had died intestate leaving a spouse from whom he had 
separated and children of that marriage, despite the fact of 
separation, John’s spouse would still be entitled to the whole of 
his estate. This is a result that John most likely did not want to 
happen, especially when he was beginning to start the process of 
property proceedings in the Family Court. 

The issue of estate planning and family breakdowns is a highly 
problematic area for financial planners. Commonly, the financial 
planner will be the first to know of a client’s decision to separate, 
often before their partner becomes aware. A financial planner 
who is aware of a likely separation really needs to alert the client 
to immediately attend to re-organising their estate-planning 
affairs, otherwise the money just might go to the person that 
they were intending to get away from.

What if John leaves a spouse (whether estranged or not) and his 
children from another relationship? Under the new law, the 
spouse receives John’s personal effects; the sum of $350,000.00 
and one half of the remainder (if any) of the estate. John’s 
children receive the other half of the remainder (if any) of the 
estate in equal shares. Again, if John would have sought estate 
planning advice and made a will, the distribution of his estate 
could have been drafted with more care and consideration of 
John’s wishes as well as adequate provision for his wife’s or 
children’s needs. 

Multiple spouses: a common 2010 phenomenon 

Let us have a look at the situation if the deceased left multiple 
spouses. The most common of these is where the deceased was 
still married but had been living together with a new partner for 
more than two years. Less common but nevertheless real is 
where they are married to one and living a shared life with 
another, a fact that is sanctioned by some religious beliefs though 
unable to be consecrated as multiple marriages in Australia. 

Under the old law either the wife/husband of the deceased or 
the de-facto partner is entitled to the estate depending on 
whether the deceased had been living with the new partner for 
at least two years and did not live together with the wife/husband 
during that same time. Proof of living arrangements is essential. 
In these circumstances, the de-facto partner receives the whole 
of the estate to the exclusion of the wife/husband. 

The new law proposes that the deceased’s estate shall be shared 
between the multiple spouses either by way of a distribution 
agreement or distribution orders by the court. If an application 
is made to the court for a distribution order, the court will 
distribute the estate between the spouses as it considers “just and 
equitable”. This may still result in the distribution of the whole 
of the estate to one spouse to the exclusion of the other or some 
other mix may apply. Dying without a will with multiple spouses 
virtually guarantees the involvement of the courts. 

Timing also becomes an issue. The legal personal representative 
of the estate may give three months’ notice to the multiple 
spouses warning them that if they have not entered into a 
distribution agreement or obtained distribution orders from 
the court during the period, the estate will be distributed 
equally to them. 

How is the multiple-spouse situation different if the deceased 
also left children? Let’s assume that John left a wife and a de-
facto partner as well as a daughter out of his marriage and a son 
out of his de-facto relationship. In this case, the spouses will 
share the lot and the children get nothing. 

Let’s assume that John was a real ‘ladies’ man’ and left a wife, a 
de-facto partner and a child out of yet another relationship. 

If the deceased left multiple spouses and any child who is not of 
a surviving spouse, then the spouses share the deceased’s personal 
effects, each of them is entitled to the sum of $350,000.00 and 
they share one half of the remainder of the estate which they 
share in any of the ways outlined above. The child receives the 
other half of the remainder, that is, after the personal effects and 
$700,000 to the spouses. 

Does all of this seem arbitrary and perhaps a little complex? 
That’s because it is! That is what the intestacy laws do, it sets 
rules that are arbitrary. Any similarity with what a person wanted 
to happen to their estate and intestacy law is mere coincidence. 
Yet more than half of all clients plan (or perhaps more accurately 
do not plan) to let an arbitrary law determine the fate of their 
estate planning. 

Clients need a will. Financial planners must not tick the client 
fact finder box without asking the questions why, how much, to 
whom and in what form? 

Simple ruleS of thumb
If the client wants their spouse and children to benefit, he or she 
needs a will. If they want to control the amount going to children 
of a former relationship, he or she needs a will. If there are 
multiple spouses and an intention to care for one of them, he or 
she needs a will. 

The new laws will be heralding other changes. Unlike the 
current law, the new law provides for an entitlement of the 
deceased’s cousins to an intestate estate. Cousins are entitled 
when the deceased left no spouse, issue, parents, siblings, nieces, 
nephews, grandparents, aunts and uncles. 

The legal personal representative of an estate of an Indigenous 
person may apply to the Court for an order to distribute the 
deceased’s estate in accordance with laws, customs, traditions 
and practices of the Indigenous community or group. If no 
application is made, the general intestacy rules will apply. The 
amendment recognises that Indigenous communities may have a 
broader concept of family relationships. 
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One interesting change is the ability for the state to deal with 
an estate where there are no ‘next of kin’. If the deceased leaves 
no persons entitled to his or her estate, the state is entitled to 
the lot under rules known as bona vacantia. However, under 
the new law, the state has discretion (exercised by the minister) 
to waive its entitlement in favour of another person’s. That 
person must show that they were a dependant of the deceased, 
a person who the minister believes has a just and reasonable 
moral claim on the estate, or a charity or person whom the 
deceased might reasonably be expected to have made provisions 
for. The waiver can also be granted on conditions the minister 
considers appropriate. It will be interesting to see how the 
government may give up their entitlements. 

The changes to the NSW intestacy laws and the changes that are 
proposed in other parts of Australia are highly driven by changes 
in our society. Families become more and more complex caused 
by the high percentage of divorces, second marriages and new 
de-facto relationships. However, the new law comprises a risk 
that the estate is distributed in a manner which is not in 
accordance with your client’s wishes and expectations. Therefore, 
if your client wishes to ensure that the person(s) he wishes to 
benefit from his estate receive his assets in the best possible way 
(looking at tax and asset protection issues) your client must be 
advised to obtain holistic estate planning advice. 

And they need to get a Will. l


